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CKJIQIa€ThCS 3 JACKUIBKOX EJIEMEHTIB: MpeamOylly, OCHOBHY YacTHUHY, 3aKJIIOYHI,
nepexigHi Ta J01aTKOBI MOJOKEHHS.

[IpeamOyna SBIAETHCS OTJIAJIOBOIO Ta € HOCIEM JACCKPUIITHBHOI (OMHCOBO1)
1H(opMmarii.

OcHoBHa yactnHa KoHctutyiii 3aa3Buyail BKIIIOYA€ 1HCTUTYTH Ta HOPMH, SIKi
PO3KPUBAIOTH ii 3MICT.

KoncTtutymis Ykpainu ckinamaerses 3 15 po3ainis, ki o0'enHy0Th 161 crarTio,
B ToMy umchi 2 crarti [lpukinneBux mnonoxkeHb, Ta 14 myskTtiB [lepeximaux
MOJIOXKEHb.[ 1]

Taxum yunoMm, nepiia Koncrurymis [Mununa Opnuka 1710 p. sSBAsIETbCS OJHUM
13 BU3HAUaJIbHUX YKPATHCHKUX MOJITUYHHUX JOKYMEHTIB, CaM€ B LIbOMY JOKYMEHTI
YITKO TMPOCHIJKOBYETbCA 11€ajdd Ta NPUHLIUIN TorodacHoi Ykpainu. SckpaBo
BiIOOpaXeH1 BCl CYNMEPEYHOCTI MK TPaguIlisIMU Ta Cy4yaCHUMH 11esiMU. YKpaiHa
CTajla OCEPEKOM MPOTHUOOPCTBA MIX 3aXITHUMHU JiepKaBaMu, TOMY IO came TyT
Oyna Mexa MIXK 1eIMHU HOBITHBOI HE3aJeKHOI KpaiHU Ta MPArHEHHSMU CYCIJTHIX
JepkaB 3a0paTH TEPUTOPIO. 3aBASIKM MPAarHEHHSM HaIlMX MPEIKIB 0 HE3aJIeKHOCTI
MU MAa€EMO B CBOIH 1cTOpii mepiny B cBITI KOHCTUTYIIIO, IKOFO MAEMO TOPJIUTHUCH.
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Aunomayusi. B cmamve  NpOAHATU3UPOBAHLI  GHYMPUPOCCUUCKUE U
MeHNCOYHAPOOHble NPABOGble aKMbl, C NOMOWBIO HOPM KOMOPbLIX 8 HACMOsUee 8peMs
0CYWecmsnsaemcs. npagosas peciameHmayusi UHOCMpaHuslx uneecmuyuti ¢ Poccuu.
Aemopbl  000cHO8bI8AIOM  HEOOXOOUMOCMb  OANbHEUUe20 COBEPULEHCMBO8AHUS
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cucmembl nPago8oco pe2yruposanus uneecmuyuii 6 Poccuu.

Knrouesvle cnosa: umeecmuyuu, uUHOCMpAaHHblE UHEECMUYUU, UHOCMPAHHBIU
uneecmop, UHBECMUYUOHHASL  O0esamelbHOCHb, npasogoe  pecyiuposaHue
UHBECMUYUOHHOU 0esimelbHOCMU.

Abstract. The article analyzes domestic and international legal acts, the norms
of which currently the legal regulation of foreign investments in Russia. The authors
substantiate the necessity of the further perfection of system of legal regulation of
investments in Russia.

Key words: investment, foreign investment, foreign investor, investment activity,
legal regulation of investment activities.

Crparerust JIOJTOCPOYHOTO COLMATBHO-3KOHOMUYECKOTO pa3Butusa Poccuw,
oOlIyI0 1eJdb KOTOPOM MOXHO BBIPpA3UTh KaK MPUAAHUE HKOHOMHUKE OOJIbIIeH
IMHAMMKA M YCTOMYMBOCTH, TpeOyeT HE TOJbKO MAaKCUMaJbHO 3()(PEeKTUBHOTO
WCIIOJIb30BAaHUSI HALMOHANBHBIX PECYPCOB, HO M MPUBICYEHUS HWHOCTPAHHBIX
vHBecTULMKH. Ha coBpeMeHHOM »Jrane pa3BUTUS MHUPOBOM IKOHOMHUKH POJIb
MHOCTPAHHBIX WHBECTULIMH JUIsI OTAENBHBIX TOCYIAapCTB M SKOHOMHUYECKOI'O pOCTa
MEXIYHAPOJAHOIO COOOLIECTBA B [EJIOM CJIOXKHO MepeoleHUuTh. [0 MHEHHIO MHOTHX
aBTOPOB, 00BEM CPEICTB, NEPEMEIIAEMBIX MEXAY TOCYJapCTBEHHBIMHU I'PAaHULIAMU B
CBSA3U C MHBECTUIMOHHBIMH IMPOEKTAMHU, KaK MHUHUMYM HE YCTYMAET JEHEKHOMY
000pOTY, CBA3aHHOMY C BHEIIHETOProBbIMU ciaeynkamu [1, c. 109]. B cBsizu ¢ atum
BOXHOE 3HaueHHWEe uMeeT co3faHue A(h(HEKTUBHON HOPMATUBHO-IIPABOBOM 0a3bl B
cdepe MpaBoOBOrO PEryIMPOBAHUS HHOCTPAHHBIX MHBECTUIIUM.

TpaIuMOHHO MHOCTpPaHHbIE MHBECTULIMHA PACCMATPUBAIOTCA KaK MHBECTHLUHU,
OCYLIECTBJISIEMbIE  JIMIAMH OJHOTO TOCYJapCcTBa Ha TEPPUTOPUU  APYroOro
(nmpuHMMaronero) rocynapersa [2, c. 401]. B Poccuiickoii @enepanyy HHOCTpaHHBIM
uHBecTUIMAM TmocBsimeH @Denepanbupiii 3akoH 0T 09.07.1999 Ne 160-d3 «O06
WHOCTPAaHHBIX MHBECTUIMAX B Poccuiickoit @enepauun» [3], KOTOPBIA COIECPKUT
3aKOHOJIATEIbHOE ONpEeIeNICHUE MOHITHI MHOCTPAHHBIX UHBECTUIUN, HHOCTPAHHOTO
MHBECTOpa WM [p., 3aKPeIuisieT MPUHIUI HAIMOHAIBHOIO PEXHMa B OTHOIICHHUU
NESATEABHOCTH M0 OCYIIECTBICHUIO HWHOCTPAHHBIX WHBECTUIMH, YCTaHaBIIUBAET
CUCTEMY TapaHTHi MpaB MHOCTPAHHBIX MHBECTOPOB. Tak, B COOTBETCTBUU CO CT. 2
YKa3aHHOTO HOPMAaTHUBHO-NPABOBOIO aKTa «MWHOCTPAHHAas WHBECTHUIIUS - BIIOKEHUE
MHOCTPAHHOTO KamnuTajla B OOBEKT MNPEANPUHUMATENBCKON NE€ATeIbHOCTH Ha
tepputopun Poccuiickoit ®enepaniui B BHIE OOBEKTOB TPAXITAHCKUX IIPaB,
MPUHAIJICKANTNX WHOCTPAHHOMY HWHBECTOPY, €CJIM Takue OOBEKTHl TPakKIaHCKUX
npaB HE HU3BATHI U3 000OpOTa WM HE OrpaHudeHsl B oOopoTe B Poccuiickoii
@enepalii B COOTBETCTBUU C (eAepalbHBIMU 3aKOHAMH, B TOM YHCIE JICHET,
LEeHHBIX Oymar (B MHOCTpaHHOH BaitoTe U Baymote Poccuiickoit denepaiun), UHOTO
MMYILIECTBA, IMYLIECTBEHHBIX IPAB, UMEIOIINX JECHEKHYIO OLEHKY UCKIIFOUUTEIbHBIX
paB Ha pe3yibTaTbl MHTEIUVIEKTyAIbHOW JEATETbHOCTH (MHTEIUIEKTYalIbHYIO
COOCTBEHHOCTD), a TAK)KE YCIYyT U HHQOPMALIUK.

Mexnay Ttem, B Poccuu mNpUHATBI W JEHUCTBYIOT U WHBIE BHYTPEHHUE
3aKOHOJIaTEIbHbIE  aKThl, HOPMAaMH  KOTOPBIX  OCYILECTBIAECTCS  IPaBOBOE
pEeryJIupoBaHle WHOCTPAHHBIX HMHBECTHIMH. Tak, B memsx obOecrieueHus 0OOPOHBI
CTpaHbl W 0€30MacHOCTU TrocyAapcTBa Obul HpUHAT DenepanbHbIl 3aKOH OT
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29.04.2008 Ne 57-®3 «O mopsiiKe OCYIIECTBICHHS MHOCTPAHHBIX WHBECTHLIMI B
X03MCTBEHHBIC O0IIIECTBA, UMEIOIIUE CTpaTErnuecKoe 3HaueHue» [4].

Ocoboe MecTo B psjly HCTOYHUKOB 3aKOHOJATENbCTBA 00 WHOCTPaHHBIX
MHBECTUIIUIX 3aHUMAIOT DeaepabHbii 3akoH OT 02.12.1990 Ne 395-1 «O Gankax u
OaHkoBcKkoM gesTenabHOCTH» [5] m 3akon P® ot 27.11.1992 Ne 4015-1 «O6
opraHu3aluu cTpaxoBoro jaena B Poccuiickont denepanumy [6], mOCKoJIbKY 3aKOH 00
MHOCTPAHHBIX HMHBECTHUIUSAX TMPSMO OTKA3bIBACTCS OT PEryJUpPOBAHUS BIIOKEHUU
WHOCTPAHHOTO KalWTajia B KPEIUTHBIE U CTPAXOBBIE OpraHU3AINH, OOBSBISIS ATO
MIPEpPOraTUBOM 3aKOHOJATEIbCTBA O OAHKOBCKOW JCATEIBHOCTH W O CTPaxOBOM
NEATEIIbHOCTH COOTBETCTBEHHO.

K cdepe perynupoBanusi WHOCTPAHHBIX WHBECTUIIMA OTHOCUTCS TaKXKe
denepanbHbiil 3ak0H 0T 25.02.1999 Ne 39-03 «O6 MHBECTUIIMOHHOM JICITCIHBHOCTH
B Poccuiickoit @enepainu, ocymecTBisieMoi B popMe KamuTadbHBIX BIOXKCHUI» [7]
M WHBIE HOPMATUBHBIE TMPABOBBIC aKThl, PETYIUPYIONIUE HWHBECTUIIMOHHYIO
NesITeIbHOCTh B Poccum.

BaxkHoe 3HaueHwe B 007aCTH TPABOBOIO PETYJIUPOBAHUS HHBECTHUIIMOHHOM
NEATEeIbBHOCTH C Y4YaCcTUEM HHOCTPAHHBIX HHBECTOPOB HMEIOT MEXIyHapOHbIE
noroBopel Poccuiickonn @enepanuu. Cpeny HUX paclpOCTPAaHEHBI JIBYXCTOPOHHHUE
corjameHus o 00 wu30ekaHWMH JBOMHOrO Hajaoroobnoxxenms. Bmecte ¢ TeMm,
KacaTeJIbHO TOJIE3HOCTH JBYCTOPOHHMX HAJOTOBBIX COIJIAIICHUN B JOKTPUHE
CYHIECTBYIOT pa3juyHble TOYKM 3peHusa. B wyactHoctu, B.A. KamuHbsim
BBICKA3bIBAETCS MHEHHE, C KOTOPBIM HEJIb3sl HE COIMVIACUTBHCA, YTO CTPaHbl -
YYaCTHUIIBI HAJIOTOBOT'O COTJIAIIEHUS, CKOPEE BCEro, 3aMHTEPECOBAHBI B MOIEPKKE
CBOEro sKcropTa Kanuraia. OOlye HaJoroBbIe COIJIANICHUsS B TOU (opme, B Kakoi
oHn pexkomeHnoBanbl ODCP, mpucnocoGneHsl sl 3alUThl MUHTEPECOB CTpaH -
’KcHopTepoB Kanutana. CTpaHsl - UMIOPTEPHI KanuTaia, BKiovas Poccrto, UMeroT
BEChMa HE3HAYUTEIBHBIM MHTEPEC B 3aKIIOUCHUM TAKWUX COTJIAIICHUM, €CIM UMEIOT
BOOOIIE, M MOTyT BMoOJHE 3(P(GEKTHBHO 3allIWINATh CBOM HWHTEPECHl 0€3 BCAKUX
HaJIOTOBBIX COTJIAIICHUM, HWCKIIOYUTENIbHO B PE3YyJbTaT€ COOTBETCTBYIOIIETO
Pa3BUTHS U TIPUCIIOCOOJICHUS CBOETO BHYTPEHHETO HAJIOTOBOTO 3aKOHOATENhCTRA [ 8,
c. 152].

C npyroif CTOPOHBI, «HAJIOTOBBIA PEXUM, (HOPMUPYIOIIUNCS O] BO3ICHCTBUEM
HOPM HAaIIMOHAJIBHOTO HAJIOTOBOI0 3aKOHOJATENIbCTBA U MEXAYHAPOJIHOIO MpaBa,
SBJISETCS BaXHBIM  (paKTOPOM, BIUSIOINIMM Ha BBHIOOp IOPUCAMKIMM IS
OCYILIECTBJIICHUSI WHBECTHUIIMM, a TaK)Xe€ Ha BBIOOP DJKOHOMHUYECKHUM areHTOM
IOPUINYECKON KOHCTPYKIMM HWHBecTUpoBaHus» [9, c. 31]. Iloatomy B uensx
MIPUBJICYEHUS] HA POCCUNCKHE PHIHKA MHOCTPAHHBIX MHBECTOPOB CIIEAYET CO3/1aBaTh
3 PEeKTUBHYIO HOPMATHBHO-TIPABOBYIO 0a3y i JEATEIIbHOCTH HHOCTPAHHBIX
WHBECTOPOB B cdepe HAIOroo0JOKEHUsI, B TOM 4YHCJE, MyTeM 3aKIIYEHUS U
ah(exTuBHON peanu3anuy  COTJANICHWH B 00macTh W30€KaHUS  JBOMHOTO
Hajoroo0oxkeHus. [loka e HOPMBI MEXIyHapOIHBIX COTJIAIICHWH, MPU3BAHHBIC
3alIUTUTH HAJIOTOIUIATEIBITUKA OT JBOMHOTO HAJIOTO00IOKEHUS, JUCKPUMUHAIIAN CO
CTOPOHBI HAITMOHAJILHOTO 3aKOHOAATENbCTBA M OOECIEUYUTh HEMPHUKOCHOBEHHOCTH
JI0X0J1a, TIOJIyYEHHOTO B YCIIOBUSIX PHIHOYHBIX OTHOIIIEHUH, B Poccun npumeHsroTcst
MCKQXKEHHO, YTO yXYy/AIIaeT 00N WHBECTUIIMOHHBIN KJIUMaT.
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Oco0o0 crnenyer yka3aTb Ha JBYCTOPOHHHE COIJIALICHUS O TOOIIPEHUH U
B3aMMHOW 3allUTE€ KalUTaloBIOXKEeHHU. [loyTm Bce pa3BUTBIE TOCynapcTBa
BBICTYIIAIOT B KaU€CTBE y4YaCTHUKA TaKuxX coryameHuil. Poccuiickas denepanus He
ABJISIETCA HUCKIIOUEHUEM. [[aHHBIE COTJalleHus, HANPABJICHHBIE HA IOOLIPEHUE U
3aIIUTYy KanUTaJOBJIOKEHUM, AKTUBHO HUCMOJB3YIOTCA B MEKIYHAapOAHO-IOTOBOPHON
npaktuke Poccum HaumnHas ¢ koHua 1980-x rr. Ha cerognsiinuii aeHp Poccueit
MOANKCaHbl U paTUPUIUpoBanbl cBbille 60 Takux cornamenui [10, c.61].

KitoueBbIM ~ aKTOM, PETYIUPYIONIUM  MEXIyHApOJHbIE WHBECTUIIMOHHBIE
MIPABOOTHONIEHUS, SIBJIAIOTCA BallMHITOHCKas KOHBEHLHUSI O MOPSAJIKE pa3pelieHust
MHBECTUIIUOHHBIX CIOPOB MEXK]y rOCyAapCTBAMH U MHOCTPAHHBIMU JUIAMH OT 18
Mapta 1965 r. [11]. Ha ceroansiminuii 1eHs BalllMHTTOHCKash KOHBEHIIMS MOANMCAHAa,
HO He patudunupoana Poccueit. Ho HecMoTpst Ha 3TO 00CTOSATEIHLCTBO CO3TAaHHBIN B
COOTBETCTBUM C JIAHHOM KOHBEHUHEN MEXAyHApOJHBIM LEHTP YpPETyJIUpPOBAHUA
MHBECTUIIMOHHBIX CIIOPOB (CHENUATU3UPOBAHHBIA HMHBECTULIMOHHBIA apOUTpaxK)
CITY X UT 3PPEKTUBHBIM CIIOCOOOM pa3pelieHus] MEXIYHAPOIHBIX WHBECTHIIMOHHBIX
CIIOPOB, B TOM YHCJIE C YYaCTUEM POCCUUCKHUX KOMIAHUWA. DTO CTAJIO BO3MOXKHO Ha
ocHOBaHMM JlomonmHuTenpHOro mpotokosa 1979 1., mnosBonusmero Llentpy
YPETYJIUPOBATH CIIOP U B CIIy4ae, €CJIM OJHA U3 CTOPOH B CIOPE - FOCYIapCTBO WIIU
rocyJIapCTBO JPYroll CTOPOHBI B CHOpe (MHBECTOpA) - HE SIBJISETCS y4YacTHUIEH
Bammnarronckoit kousenuuu [12, c. 100].

Eme ogHuM BaXXHBIM MEXIYHApOAHBIM JOKYMEHTOM, PETYJIHPYIOLINM
WHBECTULIMOHHBIE OTHOIICHUsI sBisieTcss Ceynbckas KOHBEHIUSA 00 YUpeKICHHUH
MHuorocroponnero areHTcTBa mo rapanTtusim uHBectunuii (MAI'U) ot 11 oxTsabps
1985 r. [13] B mHacrtosmee BpeMs MAI'M ocymiecTtBiasieTcss INpeaoCTaBICHUE
MEXIYHAapOJIHbIX TapaHTUH OT HEKOMMEpPYECKHMX pPHUCKOB B  OTHOIICHUH
MHOCTpaHHbIX HHBecTULMU. OtHomenus wmexay MAI'M u  uHOCTpaHHBIM
MHBECTOPOM - BJIAJACNIBIEM TAPAaHTUH - BOZHUKAIOT BCIIEICTBUE 3AKIIOUCHUS MEXKITY
HUMH JIOTOBOPAa O TapaHTUH, COIVIACHO KOTOPOMY BIIAJIEJEl] TapaHTUU OO0sA3yeTcs
ymuiatutb MAI'U nenexnyro npemuto, a MAI'M - no TpeboBaHuIO BiajnenbLa
TrapaHTHA KOMIICHCHPOBATh €T0 YOBITKH B PE3yibTaTe BOSHUKHOBEHHS OJHOTO WM
HECKOJIbKUX HEKOMMEPYECKUX PUCKOB MPU OCYIICCTBICHUM UM HHBECTUIHMOHHOMU
NEATEIbHOCTH B JIpyroM rocynapcrse. [lociie BbIIUIaTBl KOMIIEHCALMK BIIAJIEIIBILY
rapantun MAI'  ycrynatorcss mpaBa wiM  TpeOOBaHHS, CBSI3aHHBIE C
rapaHTUPOBAaHHBIM  KamuTaloBilokeHUeM. Takue mnpaBa MAI'M nomanexar
OPU3HAHUIO BCEMU ydacTHUKaMu CeylnbCKOM KOHBEHIMU. OTO TIO3BOJIAET B
KOHEUYHOM CYETE€ IIEPEBECTH WHBECTULHOHHBIE CIHOPBl MEXKAY HMHOCTPAHHBIMU
MHBECTOPAMM W NPUHUMAKOIIMMU TOCYyJIapCTBAMHU M3  YAaCTHONPABOBOM B
MEXAYHapOIHO-TIPABOBYIO cepy, CyObEeKTaMH KOTOPOHM SBISIIOTCS TOCYJIapcTBa U
MEKIYHApOJIHbIE OpraHnu3anuu, Bkiaodas MAT'A.

VYuutsiBas BcTymieHue Poccun B BTO, 3HaueHue nmpuoOpeTaroT corjalieHus,
neiicreytomue B pamkax ['ATT/BTO. K npumepy, CornamieHue mo CBSI3aHHBIM C
TOproBiied UWHBECTUIMOHHBIM Mepam (TPUMc) [14], Bomemmee B  Kpyr
JIOTOBOpPEHHOCTEN Y pyrBaiickoro paynaa 1986 - 1994 rr. u ap.

[IpencrapisieTcsi, 4TO Ba)XHBIM HAIMPABJICHUEM PA3BUTHSI CHCTEMBI MPABOBOTO
pEeryJIMpoOBaHUsl MHOCTPAHHBIX HMHBECTULMI B Poccum sBIsIeTCs €€ Cco3[aHue B
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pamkax EBpasuiickoro sxoHomuueckoro corsa (EADC), mpumienmero Ha cMeHy
EBpazuiickomy sxoHomuueckomy coodiiectBy (EBpA3DC). OcHoBHbIMUH (hopMaMu
SKOHOMHUYECKON wuHTerpanuu B pamkax EADC kak Hambolsiee COBEpIICHHOM
KOH(UTypali SKOHOMHUYECKON HWHTErpallMd BBICTYNAIOT TaMOXXEHHBIA COI03 U
EanHoe »KOHOMHYECKOE MPOCTPAHCTBO, CHOPMHUPOBAHHBIE €IIE B CTPYKTYpe
EBpA3DC. B nacrosmee Bpemsa JloroBop o EBpa3uilckoM 3KOHOMHUYECKOM COO3€
[15] comepxut Paznen XV «Toprosis ycimyramu, y4pexkJICHHE, NESITEIBHOCTb U
OCYULIECTBJIEHUE UHBECTULINID, KOTOPBIN COJIEPKUT OCHOBHBIE TPUHLMIIBI B3AUMHOIO
COTPYJHUYECTBA TOCYJapCTB-yUYaCTHUKOB B MHBECTUIIMOHHOM cdepe. [lomaraem, uto
cienyer Oojee MOAPOOHO YpPEryaupoBaTh BOMPOCH MHBECTHPOBAHUS M 3alllUTHI
MHBECTULIUNA B paMKax MHTErpalnoHHoro npocrpanctsa EADC.
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Anomauin. Y cmammi eusnauaromscs HeOONIKU Ma He2amueHi meHOeHUil, SKi
Marnomo micye npu 3acCmMoCYB8aHHI 3AN00INCHO2O 3aX00V V UNA0l MPUMAHHS Ni0
8apmor0 Yy  KPUMIHAILHOMY NPOBAONCEHHI, NPONOHYEMbCSA MOOelb  O0OPaHHA
3ano0idNCHO20 3aX00) HA 00CBIOI KPAiH AH2NI0-AMEPUKAHCLKOL cucmemu npasa.

Knrouosi cnosa: kpuminanvuuii npoyec, npasa ocoou, mpumanHs nio 6apmoro,
AH2NI0-AMEPUKAHCLKA cucmema npaea, 3ampumMants, 3a0e3ne4ents npas

Abstract. The article defined shortcomings and negative tendencies that take
place when a preventive measure in the form of detention in criminal proceedings
proposed model preventive measure on the experience of the Anglo-American legal
system.

Key words: criminal procedure, human rights, detention, Anglo-American legal
system, detention, security of rights

MeToro CydacHOTO PO3BUTKY CYCHUIBCTBA € YTBEP/KCHHSI TpaB JIIOJIUHHU,
3a0€3MeUeHHs] TIIHUX YMOB 11 JKMTTS, 4YecCTi 1 TiAHOCTI, mpaB 1 cBoOoxa. Ixei
TYMaHi3My, VTBEP/KCHHS  3arajlbHOMIOACBKHX I[IHHOCTEH € MPIOPUTCTHUM
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